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          NO. 45163 
 
          Ada County Case No.  
          CR01-17-166 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Newman failed to establish that the district court abused its discretion by imposing a 
unified sentence of 15 years, with three years fixed, upon his guilty plea to possession of 
methamphetamine with the intent to deliver? 
 
 
Newman Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Approximately two months after he was released on parole in cases involving separate 
convictions for felony possession of a controlled substance, an officer stopped Newman for 
running a stop sign and found – in Newman’s pocket – a bag containing 27.4 grams of 
marijuana, numerous empty baggies, a glass pipe with burnt residue, and “seven individual 
 2 
baggies” containing methamphetamine “with approximate weights in grams of 3.5, 3.5, 3.5, 1.5, 
0.5, 1.0, and 1.5.”  (PSI, p.168;1 Tr., p.25, Ls.18-20; p.36, Ls.4-6.)    
The state charged Newman with possession of marijuana, possession of drug 
paraphernalia, and possession of methamphetamine with the intent to deliver, with a persistent 
violator enhancement.  (R., pp.32-33, 48-50.)  Pursuant to a plea agreement, Newman pled guilty 
to possession of methamphetamine with the intent to deliver, and the state dismissed the 
remaining charges and the enhancement and agreed to recommend a unified sentence of 15 
years, with three years fixed.  (R., pp.70, 79-80.)  The district court imposed a unified sentence 
of 15 years, with three years fixed, and ordered that the sentence in this case run concurrently 
with Newman’s sentences in “all other cases currently being served.”  (R., pp.89-92.)  Newman 
filed a notice of appeal timely from the judgment of conviction.  (R., pp.93-95.)   
Newman asserts his sentence is excessive in light of his substance abuse, mental health 
issues, and ability to obtain employment.  (Appellant’s brief, pp.2-6.)  The record supports the 
sentence imposed.   
When evaluating whether a sentence is excessive, the court considers the entire length of 
the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  It is presumed 
that the fixed portion of the sentence will be the defendant's probable term of confinement.  State 
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence is within statutory 
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.  
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant  
                                            
1 PSI page numbers correspond with the page numbers of the electronic file “Newman 45163 
psi.pdf.” 
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must show the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting society and 
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution.  Id.  The 
district court has the discretion to weigh those objectives and give them differing weights when 
deciding upon the sentence.  Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965 
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of 
punishment, deterrence and protection of society outweighed the need for rehabilitation).  “In 
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where 
reasonable minds might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 
146 Idaho at 148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial 
court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
The maximum penalty for possession of methamphetamine with the intent to deliver is 
life in prison.  I.C. § 37-2732(a)(1)(A).  The district court imposed a unified sentence of 15 
years, with three years fixed, which falls well within the statutory guidelines.  (R., pp.89-92.)  
Furthermore, the sentence imposed is appropriate in light of Newman’s continuing criminal 
offending, his history of disregard for the terms of probation and parole, and his failure to 
rehabilitate or be deterred despite numerous prior legal sanctions and treatment opportunities.   
Newman has a lengthy criminal record that includes convictions for delivery of a 
controlled substance, a prior possession of a controlled substance with the intent to deliver, four 
convictions for felony possession of a controlled substance, grand theft, forgery, two convictions 
for unlawful possession of a firearm, vehicular burglary, armed violence, theft, two convictions 
for petit theft, “theft by taking control over lost property while knowing identity of owner,” 
 4 
criminal trespass to vehicles, “driving a vehicle w/ owners consent,” three convictions for failure 
to purchase a driver’s license, two convictions for failure to provide proof of insurance, 
commercial driver’s license violation, possession of marijuana, frequenting, and two convictions 
for possession of drug paraphernalia.  (PSI, pp.3, 6-7, 107, 110, 132-34.)  His record also 
contains numerous probation and parole violations.  (PSI, pp.6, 108, 133.)  Additionally, 
Newman admitted that “while in prison he used meth and marijuana on a monthly basis[,] that 
lasting for about three years.”  (PSI, p.136.)  Newman has previously participated in treatment 
and programming including Relapse Prevention, the Lifeline Therapeutic Community, a 180-day 
rider program, Commitment to Change, Cage Your Rage, Parenting with Dignity, A.A. and 
N.A., CSC-1 and CSC-2, and the Substance Abuse Program.  (PSI, pp.15, 22, 109, 133, 142.)  
Despite this, he has continued to abuse illegal substances and to commit crimes.   
At sentencing, the state addressed the seriousness of the offense, Newman’s ongoing 
substance abuse and criminal offending, the risk he presents to society, and his failure to 
rehabilitate or be deterred.  (Tr., p.23, L.5 – p.25, L.14 (Appendix A).)  The district court 
subsequently articulated the correct legal standards applicable to its decision and also set forth its 
reasons for imposing Newman’s sentence.  (Tr., p.33, L.20 – p.37, L.15 (Appendix B).)  The 
state submits that Newman has failed to establish an abuse of discretion, for reasons more fully 
set forth in the attached excerpts of the sentencing hearing transcript, which the state adopts as its 




 The state respectfully requests this Court to affirm Newman’s conviction and sentence. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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MR. STEWART: I sent It to Stephanie and 
2 counsel. 
3 THE COURT: She might have appended stuff 
where as I may not have known exactly where It cam~ from. 
MR. STEWART: It was a letter Indicating 
6 he's currently In Success of Seven Habits For Inmates. 
7 THE COURT: No. I didn't see any of that. 
8 I think If I had seen something like that, I probably 
9 would have noticed It. 
10 MR. STEWART: Then there was also a letter 
11 from Rising Sun, Sober Living Acceptance. 
12 THE CLERK: On the 24th? 
13 MR. STEWART: Yes. 
14 THE CLERK: Did you send It personally or 
15 your assistant? 
18 MR. STEWART: I sent It personally. 
17 THE CLERK: I don't know how they got lost. 
18 I apologlze. Do you want me to print It out now, Judge? 
19 THE COURT: Yes, please. 
20 MR. STEWART: Then In addition to that, I 
21 have a printout here regarding the recidivism rate In 
22 connection to completing the Success of Seven Habits For 
23 Inmates. Showing that to the State. 
24 THE COURT: All right. The record should 
25 show that I've received and reviewed the •• I don't know 
CHRISTINE ANNE OLESEK 
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1 MR. BLEAZARD: I believe we submitted an 
2 electronic --
3 THE COURT: We'll sign an order when we see 
4 It. 
5 MR. BLEAZARD: Your Honor, the State Is 
6 recommending that the court follow the plea agreement. 
7 Speclflcally a three-year fixed sentence with 12 years 
8 lndetermlnant for a total of 15 years and that It be 
9 Imposed. 
10 Your Honor, the defendant was found to be In 
11 possession of seven pre-packaged blndles of 
12 methamphetamlne. The methamphetamlne •• there was a 
13 substantial amount of methamphetamlne; fairly close to a 
14 trafficking weight In methamphetamlne. He had other pipes 
15 and empty baggies with him. He pied guilty to the Intent 
16 to deliver that methamphetamlne. At the time he was on 
17 probation. 
18 Your Honor, this case Is the defendant's 
19 third llfetlme conviction for possession of a controlled 
20 substance with Intent to dellver. The presentence 
21 Investigation says that •• at least the report that was 
done In 2015 said that this would be something like his 
seventh llfetlme felony. My count Is that It's his tenth 
24 lifetime felony. 
25 THE COURT: My count Is It's his 12th. 
CHRISTINE ANNE OLESEK 
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1 what you would call this. The Idaho Gives letter, the 
2 Rising Sun letter and the chart of recidivism regarding 
3 Success of Seven Habits For Inmates. We'll add those to 
4 the presentence report materials. 
5 Anything else, Mr. Stewart? 
8 
7 
MR. STEWART: No, Your Honor. Thank you. 
THE COURT: All right. Mr. Bleazard, you've 
8 had a chance to read and review the materials? 
9 MR. BLEAZARD: Yes, Your Honor. 
10 THE COURT: Does either party believe we 
11 need any further Investigation or evaluations before 
12 proceeding? 
MR. STEWART: No, Your Honor. 
MR. BLEAZARD: No, Your Honor. 
13 
14 
15 THE COURT: Either party expect to present 




MR. BLEAZARD: No, Your Honor. 
MR. ·STEWART: No, Your Honor. 
THE COURT: All right then. I'll hear 
20 arguments and recommendations first from the State. 
21 MR. BLEAZARD: Your Honor, the State Is 
22 seeking restitution In this case In the amount of $153.54. 
23 THE COURT: Mr. Stewart, do you have any 
24 objection to that? 
25 MR. STEWART: No, Your Honor. 
CHRISTINE ANNE OLESEK 
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1 MR. BLEAZARD: So, Your Honor, he has a long 
2 history of felony activity and convictions. He has 
3 presented hlmself time and time again as a significant 
4 danger to the community. He's been sellfng drugs on and 
5 off for the better part of two decades. 
6 Certainly there have been periods of time 
7 during which the defendant was compliant with supervision 
8 and even lived a pro social llfe that I would assume. And 
9 I would assume that during those times that Is reported, 
10 he was successful on probation and parole. That he was 
11 not selling drugs and not using drugs. However, over the 
12 course of those decades, those two decades, he has found 
13 his way back to using drugs and selllng drugs multiple 
14 times. 
15 In this case, the defendant was placed on 
16 probation again In 2015 after being charged with two 
17 different charges of possession of a controlled substance. 
18 He was given the benefit and the opportunity at probation 
19 again even with a·· such a substantial history. In 2015 
20 the court took a very merciful stance and, I think, 
21 certainly hoped that the defendant would be able to tum 
22 things around as he promised during the presentence 
23 Investigation. But after a short period of time, he again 
24 found his way back to selllng methamphetamlne and not just 
25 a llttte, but quite a bit. When he was caught, he was 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 found with a slgnlftcant quantity. 
2 Your Honor, he's a persistent violator of 
3 the law. It's clear that nothing really has served to 
stop or deter him from committing the offenses and the 
serious crimes that he's committed. He's certainly not 
amenable at this time to community supervision and while 
7 that -- while that really Isn't a prospect for him right 
8 now given that he's Incarcerated at the prison on the 
9 other cases, the ultimate question of length of sentence 
10 certalnly has Implication on when the defendant should be 
11 permitted the opportunity to reenter the community and a 
12 lengthy fixed sentence here, Your Honor, Is justified to 
26 
1 court that he does give It away when he's using It 
2 himself, which I think satisfies the statute with Intent 
3 to deliver. 
4 But I'm not telling you that this court --
5 this just to minimize things. I'm trying to make a clear 
6 and accurate picture for the court to see that Mr. Newman 
7 had a good job. He was working for Powerhouse Electric 
8 Company. He Is an electrician. He has -- he's got a lot 
9 of training In that area. He still In the apprentice 
10 stage. He actually acquired the skills to be an 
11 electrician while he was In prison, and he's going through 
12 at courses again there at the prison. Taking electrician 
13 assure that the community remain safe from the defendant's 13 courses there. 
14 crlmlnal thinking and activity. 14 He also Is currently enrolled, as mentioned 
15 Thank you. 15 before, In the Seven Habits of Hlghly Effective People and 
16 
17 
THE COURT: Thank you, Mr. Bleazard. 
Mr. Stewart. 
18 MR. STEWART: Thank you, judge. When this 
19 offense occurred, Mr. Newman was out on parole. He got 
20 out October 2016. He did revert right back to his old 
21 ways using fairly quickly after that. The amount that he 
22 had on him himself was a two-week supply. He did have a 
23 good job at the time making a good pay. He didn't -- I 
24 don't think there was any evidence of him actually selfing 
25 the methamphetamlne. At the guilty plea, he told the 
CHRISTINE ANNE OLESEK 
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1 where a lot of programming takes place. And so he does 
2 have a lot of opportunity there whlle he's being housed 
3 there. 
4 Although his parole has been revoked, they 
5 have not made a determination when he'll be parole 
6 eligible. He hasn't received word as to the decision from 
7 the Parole Commission. But It does show that his Is 
8 top-out date right now Is 2022. So he's got a good amount 
9 of time still le~ on his sentence; the case that he's on 
10 parole for. 
11 Once he gets out -- well, let me back up. 
12 He has taken steps to get housing lined up with Rising Sun 
13 Sober Living In case he does get a parole date sooner than 
14 later. He's also talked to Sage Recovery; made an 
15 application for that program. He will -- because he's on 
16 parole, he'll receive a voucher for living. So he'll be 
17 able to get BPA funding and move right Into sober living 
18 and then begin participating In treatment In the 
19 community. 
20 The last time he was released from prison, 
he had very little support lined up. He didn't have a job 
to start, but then acquired one pretty quickly. He didn't 
have a place to live. Essentially when he was released, 
they just let him out the door, didn't provide a bus 
21 
25 ticket or any voucher to get back Into Boise. So he 
CHRISTINE ANNE OLESEK 
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16 as outlined by the statistics, he has a better chance of 
17 success out In the community having gone through this 
18 program or this dass If he completes it and applies It to 
19 his life. I don't have any doubt that he won't or that he 
20 will apply this. I don't have any doubt that he will 
21 apply the things that he learns from this class. 
22 He also has been taking a computer class, a 
23 thinking errors dass, a relapse prevention dass. He is 
24 currently housed at the Idaho State Correctional Center, 
25 which the slang for that faclllty Is "the school". That's 
CHRISTINE ANNE OLESEK 
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1 walked all the way back to Boise City from Kuna. And then 
2 from there, he lived on the streets for a couple of nights 
3 and that's when he started using again. 
4 This time Is different. He has a strong 
5 sklll set and a work history now with Power Electric. I 
6 did talk to his employer -- his prior employer, Doug 
7 Stevens. Actually It was his supervisor, and he said that 
8 he did have a good work ethic, he did demonstrate 
9 exceptional skills and If he had the ablllty to hire him 
10 again, he would. But because the jobs here In Boise are 
11 wrapping up, he doesn't have any employment for him, any 
12 work available for him. But If the opportunity does arise 
13 again, he could hire Aaron, he would, but right now 
14 there's no promise there. 
15 Because he has made contact with Rising Sun, 
16 he'll have a place to live and also treatment to 
17 transition back Into the community. 
18 So he's got a lot going for him now; 
19 completely different than last time. He also recognizes 
20 that he Isn't getting any younger and that he cannot keep 
21 llvlng his life-style; abusing methamphetamlne and/or any 
22 other drug. 
23 He has leamed that this time looking back 
24 It's definitely not a good idea to even think about using 
25 or getting Into a situation where he would relapse. And 
CHRISTINE ANNE OLESEK 
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1 I know what I need to do, Your Honor. 
2 Please, you know, give me a chance to be able to do that. 
3 I think I can be successful. I know I can be. And I 
don't -- you know, I don't -- I want to be able to be a 
productive member of society. Even If I have to do a 
little bit of time, my goals are to be able to go out and 
7 do a work center, do what's necessary to be a productive 
8 member of society. I'm tired of being a drain, which Is 
9 what I have been other than for the period of time -- I 
10 had a ten-year period where I was -- I stayed clean and I 
11 know that I can do that again. If I can stay clean for 
12 ten years, I can do It again. I can stay clean for the 
13 rest of my life. I don't have that much longer. 
14 Anyway, Your Honor, I hope you take these 
15 things Into consideration. Thank you. 
16 
17 
THE COURT: Well, thank you, Mr. Newman. 
Mr. Stewart, Is there any legal cause then 
18 why we shouldn't proceed with the sentencing at this time? 
19 
20 
MR. STEWART: No, Your Honor. 
THE COURT: All right. Mr. Newman, upon 
21 your guilty plea to the charge of possession of a 
22 controlled substance, methamphetamlne, with Intent to 
23 deliver; I do find you guilty as charged In Count One of 
24 the Information. I will dismiss Counts Two and Three 
25 pursuant to the plea bargain agreement. 
CHRISTINE ANNE OLESEK 
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three years fixed, followed by 12 years lndetermlnant. 
2 note credit for time served to this date of 151 days In 
3 this case. I'll make that sentence concurrent to any 
4 other case the defendant Is currently serving. 
5 I will Impose standard court costs and no 
6 Public Defender costs, but I will also Impose a $1,000 
7 fine In this case. 
8 You do not need to provide your DNA 
9 thumbprint or any other terms or condit ions. 
35 
10 Mr. Newman, In reviewing and preparing for 
11 this case, I think I mentioned earlier that It was 
12 difficult to sort out the prior criminal history, but this 
13 Is what I came up with a~er I kind of pieced it 
14 altogether. A 1987 possession of controlled substance In 
15 Bonneville County, the Idaho Falls area. A 1995 
16 possession of controlled substance In cassia County. A 
17 1995 felon In possession of a firearm back In Bonneville 
18 County. A 1995 possession of a controlled substance with 
19 Intent to deliver In Cassia County. A 2002 possession of 
20 methamphetamlne with Intent to deliver in Ada County. 
21 That was Judge Wetherell, I think. A 2006 possession of 
controlled substance, methamphetamine. Grand the~ and 
forgery charges In Twin Falls County. Also another 
possession of controlled substance In Twin Falls County. 
25 And then last two, possession of a controlled substance, 
CHRISTINE ANNE OLESEK 
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1 As you know, sir, It's my duty to use my own 
2 best Judgment and the appropriate discretion that's 
3 required by this office based on the statutes adopted by 
4 our legislature and the cases decided by our courts. 
5 Again, the four main objectives of criminal 
6 sentencing Is, first, to protect society, and then to 
7 Impose sentences that have the effect of deterring crime 
8 generally and to deter you from committing future crime. 
9 Thirdly, to provide rehabllltatlve 
10 opportunities when and where available and appropriate. 
11 And flnally, to achieve the objectives of 
12 punishment or retribution as needed. 
13 In deciding upon a sentence, I considered 
14 the facts and circumstances of the crime. The defendant's 
15 prior criminal record. Character and attitude. The 
16 information, material and recommendations In the 
17 presentence report. Various aggravating and mitigating 
18 factors. The arguments and recommendations of counsel as 
19 well as your own statement. 
20 Therefore, It Is the judgment of this court 
21 that the following sentence will be Imposed. I will enter 
22 a Judgment of conviction for the crime of possession of a 
23 controlled substance, methamphetamlne, with the intent to 
24 deliver as alleged In Count One of the Information. I 
25 will impose a total sentence of 15 years Imprisonment with 
CHRISTINE ANNE OLESEK 
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1 methamphetamlne, charges here In Ada County. The one was 
2 Judge Greenwood's case and the other one Judge Norton's 
3 case. 
4 Near as I can tell, you were on parole for 
5 those last two possession cases when you committed this 
6 offense. By my math, that was 11 felonies though. If I 
7 am mistaken, I guess It doesn't really matter If It was 
8 your seventh or eighth or ninth or tenth or 11th. It's 
9 still a lot. 
10 
11 
I felt overall as I reviewed the things, 
because I didn't visit with Judge Norton for Greenwood, 
12 but near as I could tell from the presentence report, It 
13 seemed to me that they were very merciful based upon what 
14 appeared to be a story that you had been clean and sober 
15 for the previous nine to ten years and then relapsed and 
16 you got the light sentences even though, again by my math, 
17 It would have been the tenth or 11th felonies. 
18 
19 
Your LSI was 36. 
And as I noted, the plea bargain deal In 
20 front of Judge Norton was for you to get three plus four 
21 for seven Imposed. 
22 As much as anything, Mr. Newman, I noted In 
23 the old presentence report at page 14 where you basically 
24 said: "If I get probation, I give my word I will do 
25 everything In my power to complete It successfully.• And 
CHRISTINE ANNE OLESEK 
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1 obviously you didn't, 
2 You were paroled on the 13th of October of 
3 this year In both of those cases and here you are 
committing this offense less than two or three months 
later. 
Given all the facts and circumstances In 
7 this ca.se, I believe the sentence Is fair, just and 
8 proper. First and foremost, for the protection of 
9 society. Second of all, for whatever deterrence effect It 
10 might or should have. And I don't believe the defendant 
11 Is a fair candidate for rehabllltatlon, probation or 
12 parole at this time. 
13 Those are my reasons for Imposing the 
14 sentence, which I again believe Is fair and just under the 
15 circumstances. 
16 Mr. Newman, you have the right to appeal the 
17 judgement of this court and If you want to do that, a 
18 written notice of appeal would have to be flied within 
19 42 days; that's six weeks from the date of judgment. You 
20 have the right to a lawyer In that appeal and If you can't 
21 afford one, I'll appoint a lawyer to represent you and If 
22 you can't pay the costs of appeal, those can be waived 
23 upon a proper showing. 
38 
1 appeal to? 
2 TI-IE COURT: Well, you wlll flle a notice of 
3 appeal and Mr. Stewart --
4 TI-IE DEFENDANT: How do I that? 




TI-IE DEFENDANT: Thank you. 
TI-IE COURT: Then they would file a --
9 probably a request to appoint the State Appellate Publlc 
10 Defender's office to process the appeal further. So you 
11 have six weeks from the date of judgment. I probably 
12 won't get that signed until tomorrow. So wait until you 
13 see It and you should still have plenty of time to do 
14 that. Okay? 
15 
16 
TI-IE DEFENDANT: Thank you. 
TI-IE COURT: All right. Counsel should 
17 return their written PSl's. Delete or destroy any 
18 electronic versions. Defendant will be remanded back to 
19 the custody of the Ada County Sheriff or the Idaho 
20 Department of Corrections for execution of the sentence. 
21 Is there anything further for Mr. Newman 
22 then? 
23 MR. STEWART: No, Your Honor. 
24 
25 
Sir, do you understand your appeal rights? 24 
THE DEFENDANT: Who do I make the motion to 25 
CHRISTINE ANNE OLESEK 
THE COURT: All light. Thank you, counsel. 
Thank you, Mr. Newman. Good luck to you In the future. 
CHRISTINE ANNE OLESEK 
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